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No opportunity was, however, afforded 
to determine whether any, and., if any, 
how much, of the value of the option 
was attributable to such causes. The 
whole of that value was deemed to arise 
out of the former value of the old shares, 
and was distributed accordingly. 

The only rule that can safely be de- 
duced from Biddle'.<< Appeal as obtaining 
in Pennsylvania is as follov/s : Where- 
ever an option to subscribe to new stock 
is offered, and the value attained by the 
old stock above par is shown to have 
remained unaltered from the time of the 
inception of the life-tenancy in the stock 
down to the offering of the option, then 
the value of the new stock above what 
is paid for it, or the proceeds of the 
option to subscribe to it, will be deemed 
capital. But if, on the other hand, the 
total value of the old stock above par 
can be shown to have been caused by 
the accumulation of a fund or from other 
circumstances arising since the inception 
of the life-tenancy in the stock, then the 
value of the new stock above what is 



paid for it, or the proceeds of the option 
to subscribe to it, will be deemed in- 
come. 

Where the value of the old stock above 
par has been caused by reason of accu- 
mulations or other circumstances hap- 
pening partly prior and partly subse- 
quent to the inception of the life-tenancy 
in the stock, the value of the new stock 
above what is paid for it, or the proceeds 
of the option to subscribe to it, would 
seem, on principle, to be properly dis- 
tributable to capital and to income pro- 
portionately. How the necessary com- 
putation will be made remains yet to be 
decided. In Moss's Appeal the question 
was evaded, because the exact period 
when the accumulations were earned 
was not shown, and the total proceeds 
of the options were accordingly awarded 
arbitrarily to capital. But the day is 
not far distant when the question will 
have to be faced. The test of market 
values has been most properly repudi- 
ated. What test will be adopted 1 

Lawrence Lewis, Je. 



United States Circuit Court. Eastern District of Pennsylvania. 
NORRINGTON v. WRIGHT. 

Under a contract for 5000 tons of rails to be shipped in about equal quantities in 
February and four succeeding months, the whole to be delivered by August 1st, the 
purchaser may rescind on failure to ship the stipulated quantity in February. 

A severable contract may- be severed for the purpose of enforcing rights as they 
accrue, but a party in default cannot insist on its being treated as severed to avoid 
a right to rescind for non-performance of any one portion. 

Partial performance, accepted and retained in ignorance of any default of the 
seller as to the residue, does not prevent the right of rescission for such residue 
when the contract furnishes an exact measure of compensation for the partial per- 
formance. 

Motion to take off nonsuit. The action was assumpsit on the 
following contract : 

"Philadelphia, January 19th 1880. 

Sold to Messrs. Peter Wright & Sons, for account of Messrs. A. 
Norrington & Co., London, 5000 tons old T iron rails, for ship- 
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ment from a European port or ports at the rate of about 1000 tons 
per month, beginning February 1880, but whole contract to be 
shipped before August 1st 1880, at $45 per ton of twenty-two 
hundred and forty pounds custom-house Aveight, ex ship Phila- 
delphia. Settlement cash, on presentation of bills accompanied 
by custom-house certificates of weight. Sellers to notify buyers 
of shipments, with vessels named, as soon as known by them. 
Sellers not to be compelled to replace any parcel lost after ship- 
ment. Sellers, when possible, to secure to buyers right to name 
discharging berth of vessels at Philadelphia." 

Three counts set out the contract and averred performance in its 
terms, i. e., a shipment of about 1000 tons in January, February, 
&c, with averment of arrival, tender, and refusal to accept. The 
fourth count it was admitted was not proved. 

On the trial, the plaintiffs proved shipments were made in Feb- 
ruary, 395 tons ; March, 897 tons ; April, 1349 tons ; May, 1099 
tons ; June, 991 tons ; July, 306 tons. 

The 395 tons shipment arrived, was delivered, and paid for. 
In May, before the arrival of the other cargoes, the defendants, 
having ascertained the amounts that had been shipped in February 
and March, thereupon gave notice of rescission, and declined to 
accept any shipments as they arrived and were tendered. 

It appeared that defendants at the time of receiving the first cargo 
did not know of plaintiffs default in making the shipments. 

At the close of the plaintiffs' case, the court, McKennan and 
Butler, JJ., being ol opinion that defendants had the right to 
rescind the contract, plaintiffs elected to suffer a nonsuit, with leave 
to move to take it off. The present motion was then made. 

Samuel Dickson and J. C. Bullitt, for the motion. 

R. Q. McMurtrie, contra 

The Judges delivered oral opinions as follows : 

Butler, J. — To justify an allowance of the motion we must be 
convinced that our ruling at the trial was wrong. We are not so 
convinced. The motion must, therefore, be dismissed. 

For myself, however, I may say that I regard the point as in- 
volved in serious doubt ; not so much when considered on general 
principles, as when viewed in the light of modern decisions. The 
right to rescind a contract for non-performance is a remedy as old 
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as the law of contract itself. Where the contract is entire — in- 
divisible — the right is unquestioned. The undertakings on the 
one side, and on the other, are dependent, and performance by one 
party cannot be enforced by the other without performance, or a 
tender of performance, on his own part. In the case before us the 
contract is '"severable." But to say it is "severable," does not 
advance the plaintiffs' argument. A "severable" contract, as the 
language imports, is a contract liable simply to be severed. In its 
origin, and till severed, it is entire — a single bargain, or transac- 
tion. The doctrine of severableness (if I may be allowed to coin 
a word), in contracts is an invention of the courts, in the interests 
of justice, designed to enable one who has partially performed, and 
is entitled on such partial performance to something from the other 
side, to sustain an action, in advance of complete performance — as 
where goods are sold to be delivered and paid for in parcels, to 
enable the seller to recover for the parcels delivered, in advance of 
completing his undertaking. But this equitable doctrine should 
not be invoked by one who had failed to perform, for the purpose 
of defeating the other's right to rescind, and thus to protect him- 
self against the consequences of his own wrong. As against such 
a party the contract should be treated, and enforced, as entire. 
To say, therefore, that the contract is "severable," does not, I 
repeat, advance the argument. To render the plaintiff's position 
logical, it is necessary to take a step forward, and hold that such a 
transaction (it would not be accurate in this view to call it a con- 
tract), constitutes several distinct, independent contracts. Then, 
of course, it follows that a failure, as respects one of several suc- 
cessive deliveries, affords no right to rescind in regard to those yet 
to be made. And this step, after much apparent doubt and .hesita- 
tion, the English courts have taken. It was the necessary out- 
growth of the decision in Simpson v. Orippen, which overruled 
Hoare v. Rennie. In our own country the cases are inharmonious, 
and the question unsettled. After a careful examination of what 
has been said on the subject, I shall not be surprised if the courts 
here finally adopt the present English rule, and thus substitute 
compensation in damages for the remedy by rescission to the 
extent there done. I say this, however, not because I think it 
wise to adopt this rule, but because of an apparent leaning in that 
direction. 
The question, however, as here presented, is properly for the 
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Supreme Court, to -which I hope it may be carried, and the rule 
thus be settled. 

McKennan, J. — I concur even more decidedly. I am not 
satisfied that the weight of the opinions, even in England, is with 
these decisions. So far as this country is concerned it cannot be 
said there is any such rule. I have such doubt of the justice of 
the rule that I am not willing to take this step forward. It is 
more respectful to remit this to the Supreme Court, and, therefore, 
I do not feel disposed to take the advanced step. 

Motion dismissed. 



As will be seen by the opinions in 
the principal case, great doubt was 
experienced by the court as to the cor- 
rectness of the decision arrived at. 
This doubt was the natural result of 
the conflict of authority upon the point, 
a conflict, however, generally more ap- 
parent than real. The question is one 
of great interest, and its proper determi- 
nation is of the highest importance to the 
commercial and mercantile world. In 
delivering the opinion of the court in 
Ligget v. Smith, 3 Watts 332, the late 
Chief Justice Gibson began by saying : 
' ' Previous to the decision of Boone v. 
Eyre, 1 H. Bl. 273 (note a), it seems 
to have been taken that nothing less 
than entire performance of a mutual 
covenant would entitle a party to his 
action for a breach on the other side. 
In that case, however, a more reason- 
able and just rule was adopted, by 
which a mutual or dependent covenant 
which goes but to a part of the consid- 
eration on both sides, and whose breach 
may be compensated in damages, is to 
be treated exactly as if it were separate 
and independent. This is distinctly the 
principle, and has been established by a 
train of decisions both in England and 
this country which it is unnecessary to 
quote." The case of Boone v. Eyre, 
supra, was this : Plaintiff conveyed to 
defendant the equity of redemption of a 
plantation in the West Indies, together 
with the stock of negroes upon it, in 



consideration of 5001., and an annuity 
of 1 60/. for life, and covenanted that he 
had a good title to the plantation, was 
lawfully possessed of the negroes, and 
that the defendant should quietly enjoy. 
The defendant covenanted that, the 
plaintiff well and truly performing all 
and everything therein contained on his 
part to be performed, the defendant 
would pay the annuity. The action 
was covenant, the breach assigned being 
the non-payment of the annuity. Plea, 
that the plaintiff had no good title to the 
negroes to convey. Demurrer to the 
plea, and judgment thereon for the 
plaintiff, upon the principle recited in 
Ligget v. Smith, supra; Lord Mans- 
field pithily remarking, that to hold 
otherwise would make the failure of the 
plaintiff's property in one negro a bar to 
the action. So that it results from this, 
that recovery can be had, even on con- 
tracts in consideration of performance, 
when the part broken on one side docs 
not go to the entire consideration. But 
where covenants are mutually depend- 
ent, the one upon the other, there must 
be performance by one party before suit 
can be maintained for a breach by the 
other. Pordage v. Cole, 1 Wms. Saun- 
ders (Sir E. V. Williams's ed.) 548, is a 
strong example of the same tendency, that 
is, to hold either party bound to a perform- 
ance of his part of the contract unless he 
can show the absolute interdependence 
of the two covenants or contracts. So, 



NORRINGTON v. WEIGHT. 



399 



in Fathergill v. Walton, 8 Taunt. 576, 
where the contract was a charter party 
between ship owners and freighters, and 
the ship owner covenanted to take on 
board six pipes of brandy at Havre, and 
therewith proceed to Terceira, and there 
take on hoard a casgo of fruit or other 
goods, as the freighters might think fit,' 
and proceed to London or Bristol as 
might be ordered by the freighters, and 
there make a true and right delivery of 
the fruit, and the freighters covenanted 
to pay freight for the fruit and brandy, 
the freight of the brandy, &c., to be 
taken out in fruit at Terceira, and guar- 
anteed the ship a full cargo home, it was 
held that the agreement to take brandy 
to Terceira was not a condition prece- 
dent, but a distinct and independent 
covenant. And, the action being against 
the freighters for not putting on a full 
cargo at Terceira, the owners having 
averred generally performance, a de- 
murrer to the declaration was overruled. 
This case is an instructive example, and 
the arguments of counsel show clearly 
what was at that time the understanding 
of the profession upon the point. In 
support of the demurrer, Lens, Serjt., 
argued, that an averment of general 
performance was not enough ; that the 
defendants would have been able to 
barter the brandy for the return cargo of 
fruit, but that they were unable to get the 
full cargo because of the plaintiff 's fail- 
ure. He was asked by Dallas, C. J., 
the awkward question, whether, if the 
plaintiff had omitted wilfully to get more 
than five tierces of brandy when he 
might have had six, the defendant 
("plaintiff" in the text, but evidently 
a mistake) would have been discharged ? 
It was answered, that then the plaintiff 
must have averred that no more was 
to be had. Vaughan, Serjt., contra, 
justly pronounces this unsound, and 
says that if the delivery of the brandy 
was a condition precedent, the carrying 
of five instead of six tierces would not 
suffice, and the plaintiff could not re- 



cover. He cites Storer v. Gordon, 3 M. 
& S. 308, a very analogous case. In 
reply, Lens, Serjt., admitted, that if 
the homeward voyage did not grow out 
of the outward voyage, the defendant 
must fail, and fail he did. The law was 
clearly expounded in a short opinion by 
Dallas, C. J., and the doctrine therein 
laid down is said to have all the weight 
which some of the greatest names 
in Westminster Hall can give it. See 
also the opinions of Lawrence and 
Le Blanc, JJ., in Glazebrook v. Wood- 
row, 8 T. R. 366, a case very analogous 
to, and somewhat stronger than, Fother- 
gill v. Walton is Storer v. Gordon, supra. 
Numerous other cases might be men- 
tioned. The principle enunciated in 
Father gill v. Walton is familiar to all 
the early decisions, and was affirmed 
with a few apparent exceptions, until 
the case of Hoare v. Rennie, 5 H. 
& N. 19 ; s. c. 29 L. J. (Ex.) 73, 
which is a very important case, and 
deserves careful consideration. The 
case was this : Defendants bought of 
plaintiffs 667 tons of Swedish iron, said 
iron to be shipped from Sweden in the 
months of June, July, August and Sep- 
tember, in about equal portions each 
month, at a fixed price per ton delivered 
in London. Plaintiff shipped only 21 
tons in June, which arrived in July. 
Defendants refused to accept the iron, 
and gave notice of rescission, and the 
plaintiff then brought suit upon the con- 
tract. It was held by the whole court 
that the defendants had the right to re- 
scind. No authoiity is cited by any of 
the learned barons in support of their 
opinions, and only one or two cases 
mentioned, and the greatest light thrown 
upon the decision, is from a remark of 
Pollock, B. (L. J., 29 Ex. 77) : " The 
question is ane of law for the court under 
all the circumstances of the case, but 
where parties have made an agreement 
the court ought not to make another 
agreement for them merely because of 
laxity in the terms of the agreement." 
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Certainly it was a case in which the 
plaintiff was entitled to but little con- 
sideration ; his first shipment had been 
grossly incomplete and had arrived late, 
and he had made no offer or tender of 
the subsequent monthly shipments. It 
must also be remembered that the action 
was for a refusal to accept the incom- 
plete first shipment, and it might very 
reasonably be urged that while an incom- 
plete shipment in June would not excuse 
the defendants from accepting a proper 
shipment in July, yet they could not be 
compelled to accept a portion of any one 
entire shipment. Moreover, as noticed 
in Freeth v. Burr, infra, a shipment of so 
small a portion might have been con- 
sidered a complete breach by anticipa- 
tion. Hoare, v. Rennie, supra, however, 
even with its peculiar circumstances, 
did not find favor with the courts in 
subsequent cases. In Jonassohn v. 
Young, 32 L. J. Q. B. 385, Cromp- 
tos, J., says, in differently deciding an 
analogous case, that in Hoare v. Rennie, 
the court must have considered time as 
of the essence of the contract. And this 
is indicated by the remark of Pollock, 
C. B., quoted supra. In Simpson v. 
Crippin, L. R., 8 Q. B. 14, where the 
facts were very similar to those in Hoare 
v. Rennie, that case was practically over- 
ruled, the judges, Blackburn, Mellor 
and Lush, declaring themselves unable 
to understand it ; Lush, J., saying, as 
above, that time must have been con- 
sidered of the essence of the contract. 
And in Freeth v. Burr, L. R. , 9 C. P. 
208, the court says that Hoare v. 
Rennie, is to be supported on the 
ground that there was a prospective 
abandonment of the contract by the 
plaintiffs. The action of the court in 
Freeth v. Burr, sliows how well satisfied 
its members were of the general rule. 
The question came before them thus : 
At the trial, before Brett, J., he di- 
rected a verdict for the plaintiff, subject 
to the defendant's right to move for a 
nonsuit, if the court were of opinion 



that the plaintiff's conduct amounted to 
an abandonment of the contract. Ac- 
cording to the English practice, the 
defendant then took a rule nisi. The 
facts were, that a quantity of iron was 
to be delivered in two shipments, the 
first in two weeks, the second in four 
■weeks, to be paid for two weeks after 
each delivery. The first delivery was 
not completed for six months. Plain- 
tiffs, the vendees, refused to pay, claim- 
ing to set off the damages for delay, but 
demanded the second delivery. This 
being refused, suit was brought. Coun- 
sel appearing against the rule were 
stopped by the court, although Hoare v. 
Rennie was cited and argued from at 
length by the other side. Lord Cole- 
ridge's opinion, concurred in by 
Justices Keating and Denman, is 
certainly entitled to very great weight. 
In Roper v. Johnson, L. R., 8 C. P. 
167, 172, Simpson v. Crippin is con- 
sidered as settling the law. Even the 
cases which recognise Hoare v. Rennie, 
of which Bradford v. Williams, L. R., 
7 Ex. 259, is one, do so upon the special 
circumstances of the case, recognising 
the true rule, namely, that in every case 
the intention of the parties as gathered 
from the contract must govern. It 
would be useless to multiply authorities 
in England. The great weight of au- 
thority there is clearly against the rule 
adopted in the principal case. A very 
recent case, however, Houck v. Mutter, 
L. R., 7 Q. B. Div. 92, is undoubtedly 
an authority the other way ; this de- 
cision is so important and extraordi- 
nary, that it deserves careful considera- 
tion. The defendant, in October 18"79, 
sold to the plaintiff 2000 tons of pig 
iron, to be delivered in November 
1879, or, "equally in- November, 
December and January next," at &d. 
per ton. Plaintiff failed to take any 
iron in November, but claimed the 
December and January deliveries. The 
defendants declined to make the two last 
deliveries, and gave notice that they 
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considered the contract cancelled by the 
plaintiff's failure to take the November 
delivery. It was held, reversing the 
court below, that the defendant's refusal 
was justifiable. From this judgment, 
Brett, L. J., dissents. The contract, 
as stated by Bagallet, L. J., is sus- 
ceptible of three constructions : 1 . That 
relied on by the plaintiffs, that, unless 
he elected to take all in November, the 
contract was for equal portions iri three 
months. 2. That relied on by the de- 
fendant, that the plaintiff was bound to 
make his election in November, and 
communicate it to the defendant, in 
order that the defendant might he able 
to deliver the whole or one-third, as the 
case might be, in that month. 3. An 
alternative suggestion by the defendant, 
that the plaintiff was to take the whole 
2000 tons in November, unless he gave 
notice to the defendant that he elected to 
have the cargo delivered in three equal 
portions. Bramwell and Baualley, 
L. JJ., concur in holding the second 
view of the contract to he the true one, 
and that in that or the third view the 
plaintiff had no case. But for the sake 
of argument, they take the plaintiff's 
construction, and even then, following 
Hoare v. Rennie, their judgment is the 
same ; Lord Br am well admits, how- 
ever, as the authorities compel him, that 
if the second delivery and not the first, 
had been refused, there would have been 
no right to rescind. He goes on to say 
somewhat mournfully, " Suppose the 
November delivery would have been a 
profit to the defendant, and the De- 
cember and January deliveries a loss, 
why is he to bear the loss and have no 
security that he will get the profit ? 
This reasoning would, no doubt, apply 
where there is part performance, but 
then there is no help for it. It is asked 
whether every trifling breach of contract 
is attended with this consequence. I 
know not. But 666 tons out of 2000 
are not a trifle." He concludes with 
the remark, that in such a case the .buyer 
Vol. XXX.— 51 



does not buy any parcel of 666 tons, any 
more than where a suit of clothes is sold 
there is a separate sale of coat, waistcoat 
and trousers. The vigorous and logical 
dissent of Brett, L. J., will repay 
careful perusal. And the whole case, 
carefully read, will be seen to be against 
the principal case, the concluding re- 
mark of Lord Justice Bramwell, just 
quoted, evidencing the entirely erroneous 
view held by him. Surely it requires 
no argument to show the difference be- 
tween the purchase of trousers, coat and 
vest, together forming a suit, and tbe 
purchase of iron, as in the principal 
case, or even in Houck v. Mailer, where, 
the plaintiff's position was weaker. 
Hoare v. Rennie, the reliance of the 
court, lias been said to have the 
' ' weight of authority largely opposed 
to it" in the notes to Cutter v. Powell 
(Russell, Q. C, arg., L. R., 7 Q. B. 
1). 97). See, also, 15 Am. L. Rev. 
687, for the true ground, we may say 
the only ground, on which Houck v. 
Mutter can be sustained, namely, that 
of prospective refusal, or complete breach 
by anticipation. 

Coming now to this side of the 
Atlantic, we find it stated by Mr. Par- 
sons (2 Contracts *517) that, "If the 
part to be performed by one party con- 
sists of several distinct items, and the 
price to be paid by the other is appor- 
tioned to each item to be performed, or 
is left to be implied by law, such a 
contract will generally be held severable ; 
* * * but if the consideration to be paid 
is single and entire, the contract will be 
held to be entire, although the subject 
of the contract may consist of several 
distinct and wholly independent items." 
This statement has been judicially ap- 
proved in several cases, and it is con- 
ceived to be a very correct presentation 
of the law. 

The rule plainly deducible from the 
Pennsylvania cases is, that a partial 
failure to perform any part of a con- 
tract will not deprive a party of the 
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right to recover for work already done 
under it, or for the refusal of the other 
party to continue it, unless the breach is 
one which goes to the entire consideration, 
and it is evident that the contract would 
not have been entered into except in 
view of complete performance. It is 
not the multiplicity of items in a contract 
which determines its severable or non- 
severable character ; but it is its object. 
It has been held very frequently and 
with great reason, that the effect of a 
breach of a severable contract may be 
set off by the defendant in suits like the 
principal case, and deducted from the 
damages recovered, as such breach 
would manifestly give him a right to 
sue. But this is altogether different 
from preventing a party to a contract 
from recovering at all for work already 
done, or which he has offered to do, 
under the contract. No one is injured 
by this rule. The whole intent and 
purpose of the law in cases of this kind 
is to do exact justice between the 
parties ; and if the loss occasioned by 
the partial failure can be recouped by 
the defendant, there can be no con- 
ceivable reason for allowing him to 
escape performance of his part of the 
contract. The case of Obermyer v. 
Nichols, 6 Binn. 159, is an early illus- 
tration of the point in Pennsylvania. 
In that case there was a lease of a 
mill, with a covenant on the part of 
the lessor to put up improvements. 
The improvements were not put up, but 
the rent of the mill was recovered never- 
theless — the failure did not go to the 
whole consideration. The defendant 
was allowed to set off his loss by the 
non-erection of the improvements. The 
dislike to the idea of the exoneration of 
one party by the partial failure of the 
other, is strongly instanced in Ligget v. 
Smith, 3 Watts 331, where the plaintiff 
had agreed to build a warehouse and 
use certain mortar in its construction. 
Mortar was not used according to the 
contract, but it was held that this did 



not constitute an entire defence to an 
action on the contract, but that the de- 
fendant might set off whatever damage 
he had sustained. Of the later cases, 
SMnn v. Bodine, 10 P. F. Smith 182, is 
instructive. The contract was : ' ' We 
accept your offer for 800 tons coal at 
$6. 12 J, per ton of 2240 pounds. Coal 
to be delivered as sent for during the 
months of August and September. 
Should we be unable to get all away 
by close of September, it is understood 
you can keep on wharf or bring down 
later, as you prefer, as much as 300 
tons." One cargo was delivered under 
this contract, and payment therefor de- 
manded and refused. The defendants 
then declined delivering any more coal, 
and the plaintiff then brought suit 
on the contract. The defendants re- 
quested the court to charge that the 
plaintiff's default in not paying excused 
them from further delivery. This was 
declined, on the ground that the con- 
sideration was entire, and there was no 
severance in it, and, therefore, the 
plaintiff was really in no default. Un- 
less considered carefully, this case is 
liable to grave misinterpretation. It 
would seem to decide that severable con- 
tracts may be rescinded, and not entire 
contracts, whereas the reverse is cer- 
tainly more nearly true as a general 
proposition. It will be observed that 
Shinn v. Bodine was almost the converse 
of the principal case. Instead of a suit 
for a refusal to accept part performance 
of the contract on one side, it was a suit 
to recover damages for failure to con- 
tinue performance on the other. The 
defendants claimed to rescind. Under 
Withers v. Reynolds, 2 B. & Ad. 882, 
the plaintiff's conduct, had the contract 
been severable, would have amounted to a 
complete breach by anticipation, which, 
as noticed in Freeth v. Burr, supra, gives 
the right to rescind even such contracts. 
But as the contract was entire, there 
being no evidence of severance in the 
payments, there was no breach by the 
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plaintiff and, of course, the defendants 
were liable. The case is very far from 
deciding that, had there been a severable 
contract, and only a, failure to make one 
payment, not a. prospective refusal to pay 
at all, the defendants would have been 
excused from further performance. This 
is shown to be the true meaning of the 
case by the subsequent rulings of the 
same court. In Lucesco Oil Co. v. 
Brewer, 16 P. F. Smith 352, Parsons's 
statement of the law is approvingly 
cited. A very strong case is Morgan v. 
McKee, 27 P. F. Smith 228. Defend- 
ants bought 4000 ban-els of oil from the 
plaintiffs, and eight similar papers of the 
same date were executed to them, each 
for the delivery of 500 barrels a month, 
cash on delivery. Plaintiffs, on de- 
mand, refused to deliver the oil on one 
of the appointed days. The defendant, 
on the next day for delivery, gave notice 
of rescission on the ground of the pre- 
vious default. It was held that the 
plaintiff might recover for the refusal of 
the defendant to accept and pay for the 
oil subsequently tendered at the ap- 
pointed times. Mr. Justice Williams, 
in delivering the opinion of the court, 
pronounces the contract beyond question 
severable, and says that the plaintiff's 
failure to deliver once did not exonerate 
the defendants from accepting and pay- 
ing for the future deliveries, and did 
riot, per se, end the contract, though it 
doubtless gave the defendants a right to 
recoup whatever loss the breach had 
occasioned them, and continues : " If it 
gave defendants a right to rescind, they 
should have' exercised it promptly," 
and decides against them on the ground 
that at all events they had waited too 
long. No matter what the contract, if 
the defendants intend rescinding, they 
must act promptly. It will be observed 
that the learned judge does not decide in 
express terms either for or against the 
right to rescind ; but it is conceived that 
the implication is against it. Even if 
a contract is entire, there must be 



reasonable diligence in exercising the 
right of rescission. And if the delay were 
the sole reason for the decision, the court 
were at useless pains to show the con- 
tract severable. The true meaning of 
the opinion is, that a partial failure of 
performance by one party does not, in 
such cases, release the other party from 
his obligations. See, also, the remarks 
of Mr. Justice Trunket, in Scott v. 
Kittanning Coal Co., 8 Norris 232, 238. 
Graver v. Scott, 30 P. F. Smith 88, 
clearly indicates that, in the absence of 
proof of the interdependence of the parts 
of such a contract, it will be considered 
severable, and, therefore, a breach will 
not excuse the other party from further 
performance. See, also, Stoddart v. 
Smith, 5 Binn. 355. Quigley v. De 
Haas, 1 Norris 267, decides that contracts 
of this nature are prima facie severable, 
but that where it can be shown that such 
was not the intention of the parties, they 
will be construed entire. 

Cases in other states bear out the 
same doctrine. Wo may refer in New 
York to Snook v. Fries, 19 Barb. 
313. The agreement was for the 
manufacture of several thousand bricks 
during the season of 1853, at so much 
per thousand, to be paid for as fast 
as burned. After burning one kiln, 
plaintiff deliberately abandoned the 
contract, and sued for what he had 
done. The defence was, that the con- 
tract had been abandoned; it was held 
that this did not end it, but that the 
defendants might bring a cross suit. 
So that while the contract subsists, 
either party may recover upon it for 
performance, and by necessary implica- 
tion for an offer to perform, being in 
turn liable to account in damages for 
partial- or defective performance. So, 
in Swift v. Opdyhe, 43 Barb. 274, where 
the agreement was by parol for twenty- 
two bales of blankets expected to arrive 
in two shipments, of eight and fourteen 
respectively. Seven bales arrived, were 
delivered, and suit was brought for their 
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value. The plaintiff recovered. The 
contract was held to be severable, and it 
was said that to justify the other con- 
struction the inference must be unmis- 
takable — it would impose on the plain- 
tiff a heavy forfeiture. And in Talmage 
v. White, 3 Jones & Spencer 218, we 
find the following language: "If one 
order three parcels of goods at a certain 
price, and one be sent and accepted, he 
cannot refuse to accept the others, it 
stamps the contract as several for each 
parcel." This principle, which it is 
conceived the cases abundantly bear out, 
is in direct conflict with the principal 
case. It clearly shows that the contract 
there was "several for each parcel," 
for by its very terms it is just such a 
contract. The various shipments were 
to be severally accepted and. paid for. 
In Tipton v. Feitner, 20 N. Y. 423, 
Judge Denio, in delivering the opinion 
of the court, said: "The position that 
one who has violated a contract on his 
part, cannot recover for the breach of 
any of his stipulations by the other party 
cannot be sustained." He then dis- 
tinguishes cases where the consideration 
is evidently entire in the minds of the 
parties, and further remarks: "The 
law no doubt intends to discourage peo- 
ple from breaking their engagements, 
but this is not generally accomplished by 
visiting them with a penalty beyond the 
damages sustained by the party injured." 
See, also, in New York, Pattridge v. 
Gildermeister, 1 Keyes 93. Per Lee v. 
Beebe, 13 Hun 89; Sickels v. Pattison, 
14 Wend. 257. 

The law in Massachusetts is well illus- 
trated by the two cases of Newton v. Win- 
chester, 16 Gray 208, and Winchester v. 
Newton, 2 Allen 492. The same parties 
were concerned in both cases. The facts 
were as follows : On 27th May 1 857, the 
plaintiff, in the first case, agreed with 
the defendant, in writing, to deliver all 
the oak timber standing on certain wood 
lots prior to April 1st 1858, at $6 per 
cord. Payments, six months after de- 



livery.- By an endorsement on the 
agreement, the plaintiff, in February 
1858, at the defendant's request, agreed 
to postpone until April 1st 1859, the 
delivery of all the timber, ' ' excepting 
what is now put on cars, being four car 
loads, and about ten cords at Marl- 
borough depot, which is subject to the 
depot master's order for delivery," and 
also " about thirty-five cords cut." 
The four car loads, &c, were duly 
delivered, and in October part of the 
price was paid. None of the rest of the 
lumber was ever delivered. The suit 
was brought in February 1859, to re- 
cover the balance of the price of the 
delivered lumber. The defence was, 
that nothing was due until all was 
delivered. The court thought other- 
wise, and gave judgment for the plain- 
tiff, holding that the original, entire 
contract was severed by the endorse- 
ment. In the second case, the position 
of the parties was reversed. Before the 
commencement of the former action, 
Winchester had notified Newton that he 
would pay no more until the entire 
contract was fulfilled. After receiving 
this refusal, Newton delivered no more 
timber, and the present action was 
brought to recover for his failure to do 
so. The judgment was for the plaintiff, 
the court holding that the contract was 
severed as before. It was said in the 
opinion of the court that, " In regard to 
each portion a distinct liability attached 
to the parties." The doctrine of With- 
ers v. Reynolds, was shown to be that 
of prospective refusal, and it was said, 
finally, that "The refusal to pay for the 
timber that had been delivered on Octo- 
ber 1st 1858, did not operate to dis- 
charge the other party from Ins promise 
to deliver timber April 1st 1859." 
And in the opinion of the court in 
Miner v. Bradley, 22 Pick. 459-60, 
there is a very clear Indication that such 
a contract is practically made up of 
several and distinct agreements. 

In Maine, the case of Dwinel v. How- 
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ard, 30 Me. 258, cited by the defendant 
in the principal case, demands special 
attention. The defendants agreed to 
deliver to the plaintiff all the ice at 
certain' places at so much per ton. 
Payment, $500 on the execution of the 
contract, to be applied in payment for 
the last ice received. Balance, one- 
half in thirty, one-half in sixty days. 
Or, if any of the ice was taken away 
sooner, cash on delivery. The ' ' sixty 
days" payment not having been made, 
both before and after it fell due the 
defendants refused to deliver any more 
unless paid cash for it. Part of the ice 
remaining undelivered, the plaintiff sued 
on the contract for damages. The judg- 
ment was for the defendant, on two 
grounds: 1. That they had a right to 
insist on cash payment, and were not 
bound to continue delivering when it 
was refused. 2. That even if they had 
by their former deliveries waived this 
right, the plaintiff, to be entitled to 
exact performance of the residue, should 
have paid the price within sixty days as 
agreed. The case is so plainly dis- 
tinguishable from the principal case 
that extended comment is unnecessary. 
In the first place, it is very questionable 
whether the contract was not entire ; 
and in the second place, by its very 
terms, payment was to be cash on 
delivery, or absolute within a certain 
time ; and there was no evidence of 
willingness on the part of the plaintiff 
to pay in either way. So in Haines v. 
Tucker, 50 N. H. 309, where the judg- 
ment was put upon the express ground 
that the refusal to accept the malt was 
unqualified and a clear renunciation of 
the contract : in the course of its opinion, 
the court says : "If, on the trial, the 
jury should find that the refusal of the 
defendants did not amount to a renun- 
ciation of the contract by them, and 
that what occurred on that day, together 
with the defendant's previous conduct, 
was not sufficient to justify the plain- 
tiffs, as reasonable . men, in the conclu- 



sion that the defendants did not intend 
to fulfil, and would not do so, then it 
would be necessary for the plaintiffs to 
hold themselves in readiness to perform, 
and a further performance might, per- 
haps, have been required." In Tyson 
v. Doe, 15 Vt. 571, it is said that, " So 
long as a contract by its terms remains 
executory, it may be rescinded, or put 
an end to, in various ways. This may 
sometimes be done in virtue of a right 
expressly reserved to one party alone, 
or to each of the parties. So the con- 
tract may be subject to some express or 
implied condition, the non-performance 
of which will annul it, at the election of 
the party entitled to insist on the con- 
dition." See, also, in that state, 
Keenan v. Brown, 21 Vt. 86 ; Gallup 
v. Burnett, Brayt. 191 ; Taylor v. Gal- 
lup, 8 Vt. 340 ; Fletcher v. Cole, 23 Id. 
114. So, also, in New Jersey, the 
question of a vendor's right to rescind 
was held to depend upon whether a 
contract is or is not entire : Tlmmpson 
v. Conoi-er, 3 Vroom 466. In North 
Carolina, there is the case of Homesley 
v. Elias, 75 N. C. 564, where it is said 
that the plaintiff might have rescinded ; 
but there was a prospective abandon- 
ment of the contract by the defendant. 
In Alabama, the tendency is against the 
principal case: Kirkland v. Oates, 25 
Ala. 465 ; Drake v. Goree, 22 Id. 409, 
415. And in Mississippi, it is held that 
a failure of a party to comply with a 
portion of the stipulations of an agree- 
ment, is no ground for a rescission of the 
whole contract, so as to deprive him of 
rights secured to him by the other pro- 
visions contained in it, and which are 
wholly independent of those in which he 
has made default : Dunlap v. Petrie, 35 
Miss. 590. In Kentucky, the cases of 
Trimble v. Green, 3 Dana 357, and 
Hewitt v. Berryman, 5 Id. 165, serve 
well to illustrate the law. In the for- 
mer, a case of condition precedent, 
where the consideration was a covenant 
and also a performance, it was sought 
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to maintain that, the performance not 
going to the entire consideration, but 
the covenant forming part of it, the 
failure to perform might be recouped in 
damages. But this view was not satis- 
factory to the court. It was held that 
the performance was a condition pre- 
cedent to recovery, and that without it 
in such cases, there could only be a re- 
covery where the defendant had received 
some benefit which it would be inequita- 
ble to allow him to retain ; and Pordage 
v. Cole, or rather the notes to it, the 
court criticises and disapproves. But 
in Hewitt v. Berryman, there was one 
contract containing several stipulations, 
and the following language is used by the 
court: "Though the contract between 
Hewitt and Ifelix is one and entire 
[this word is not used technically here] , 
it contains several distinct and inde- 
pendent covenants on the part of each, 
which are not made to depend npon the 
performance of the whole of the cove- 
nants in the entire contract, on either 
side." It is added, that if suit had 
been brought for the breach of one stipu- 
lation, it surely would not be contended 
that the plaintiff must aver performance 
of all his part of the contract. All that 
is necessary is the performance of what 
relates to the particular act in question. 
The Iowa cases are to the same effect : 
Dibol v. Minott, 9 Iowa 403 ; McDaniels 
v. Whitney, 38 Id. 60. Robson v. 
Bohn, 27 Minn. 333, 346, closely re- 
sembles Dwinel v. Howard, supra, and 
serves to explain it, as above. Nothing 
could be more explicit than the language 
of the court in Sawyer v. Railroad Co., 
22 Wis. 403. It is not necessary to 
recite the facts of that case ; they are 
not in point, although the question under 
discussion was involved. The court 
says : "Was such delivery and receipt 
of payment a waiver of the condition of 
payment down for the first hundred 
barrels according to agreement ? Did 
the plaintiff thereby ratify the entire 
agreement, so that he could not after- 



wards rescind as to the one hundred 
barrels of which Mr. Tilton had thus' 
obtained wrongful possession ? * * * I 
think the plaintiff waived none of his 
legal rights (arising out of the wrongful 
delivery or taking of the first one hun- 
dred barrels). I think so, because I 
think the agreement divisible. It was 
for the sale of 300 barrels of flour at $8, 
in lots of 100 barrels, cash on delivery. 
It was in legal effect the same as if there 
had been three contracts for the sale and 
delivery of one hundred barrels of flour 
eacli. See, also, in the same state, and 
to the same effect, Goodwin v. Merrill, 
13 Wis. 658. The court said in Allen 
v. McKibben, 5 Mich. 454, "Where a 
party fails to comply substantially with 
his agreement, unless it is apportionable, 
the rule is well settled, that he can not 
sue upon the agreement or recover npon 
it at all." And in Norris v. Harris, 15 
Cal. 227, it was held, that the partial 
failure of performance of a severable 
contract did not entitle the other party 
to a rescission of the whole contract — 
parts of it might be rescinded which 
were entire in themselves. (See pp. 
256-7.) And it has been held in many 
cases besides those already cited, that a 
contract of this kind is practically made 
up of several distinct agreements : Cole- 
man v. Hudson, 2 Sneed 463 ; Cole v. 
Cheovenda, 4 Col. 17 ; More v. Bonnet, 
40 Cal. 251 ; Purdy v. Bullard, 41 Id. 
444 ; Loomis v. Bank of Rochester, 10 
Ohio St. 327 ; Ktnnedy v. Schwartz, 13 
Nev. 229 ; Dugan v. Anderson, 36 Md. 
567. An important point to be observed 
is, that where the contract is severable, 
recovery is allowed on the contract, not 
on a quantum valebat. As to when the 
latter, an implied contract, can be sued 
upon in such cases, there seems to he 
some little differences among the authori- 
ties, but the rule may, probably, be 
stated as follows : Where the contract 
is entire, and a benefit has been received 
under it, if one party break it he may 
still recover on a quantum valebat, a new 
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contract being implied from the reten- 
tion of the benefit, and the measure of 
damages being no longer the original 
contract price. The original contract is 
destroyed by the breach ; but this is not 
true of a severable contract, and, there- 
fore, the recovery is upon the contract 
itself. As to quantum valebat, see cases 
already cited, and Liggit v. Smitk, 3 
Watts 331. Also, notes to Cutter v. 
Powell, 2 Sm. Lead. Cas. 18. It only 
remains to notice the few cases which 
sustain, or seem to sustain, the principal 
case. They are Bradley v. King, 44 111. 
339 ; Catlin v. Tobias, 26 N. Y.. 217 ; 
Smith v. Lewis, 40 Ind. 98, and King 
Philip's Mills v. Slater, 12 R. I. 82. 
The first case, carefully read, will be 
seen to have been one of prospective 
refusal. The terms were cash on de- 
livery of each parcel, and the vendee 
accepted a parcel and refused to pay 
cash for it ; and this refusal was based 
upon a claim to set off damages caused 
by a previous default of the vendors. 
So that it was a denial of the obligation 
to pay, and comes within the principle 
of Withers v. Beynolds, viz., that of 
breach by anticipation . Besides, a late 
case in the same state, decided last year, 
denies in express terms the right to 
rescind in such cases : Bime v. Klasey, 
9 Brad. App. 166 ; s. c. Id. 190. 

Smith v. Lewis was clearly an entire 
contract, so held by the court, and for 
that reason decided as it was. The 
opinion of the court plainly implies that 
had the contract been several the 
result would have been different. The 
object of the contract was single, and the 
fact that there were separate iterns was 
wholly unimportant. 

Catlin v. Tobias is an admirable in- 
stance of the rule that the intention of 
the parties is to govern. The contract 
was for the delivery of a certain quantity 
of bottles from time to time, the vendees 
being manufacturers of medicine. Either 
party, on failure to perform, was to pay 
a forfeit. Nothing was said as to the 



time of payment, but from the evidence 
it appeared that it was to be after all the 
deliveries were made (p. 222). It was 
held, that the evident intention of the 
parties was that the contract should be 
performed in terms, as it was doubtless 
made by defendant with a view to his 
requirements in business, i. e., bottling 
his medicine. The suit was for a 
single delivery, and that imperfect, 
and the court said, that conceding 
it to be a series of separate contracts, 
the delivery being incomplete could 
not be recovered on. The referee 
and court below had held that there 
were, practically, several contracts, and 
as a general proposition they were sup- 
ported fully in this by Seymour v. Davis, 
2 Sand. S. C. 239 ; Deming v. Kemp, 
4 Id. 147. The last page of the court's 
opinion (p. 223) is very instructive, and 
shows the way in which this particular 
contract was regarded, namely, that it 
was one in which the parties evidently 
contemplated full performance. 

Lastly, the case of King Philip's Mills 
v. Slater, is directly in point, and is 
entirely in accord with the principal case. 
But it is supported only by Hoare v. 
Rennie, supra, itself unsupported, and 
the court says in the course of its opin- 
ion : "But it is difficult to reconcile 
the eases, especially the older ones, to 
our notions of justice." The learned 
court might well have substituted "im- 
possible" for "difficult." Other cases 
might be cited in conformity with the 
authorities given above ; but it will 
suffice to refer, in concluding the question 
of authority, to the instructive opinion 
of the court in The Maryland Fertilizing 
Co. v. Lorentz, 44 Md. 218, and to the 
brief of argument for the appellees in 
the same case. 

And now as to the wisdom of the rule 
that the decided weight of authority seems 
to establish, namely, that rescission will 
not be allowed of the whole contract ex- 
cept where the breach goes to the entire 
consideration. It is a familiar principle 
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of law, that forfeitures are never favored. 
And there can certainly be no clearer in- 
stance of forfeiture, than the loss of'an en- 
tire bargain because of a breach which has 
no real effect but upon a small part of it. 
It is really quite impossible to draw any 
valid distinction between an agreement 
like that in the principal case, where 
there were to be successive deliveries, 
separately and independently pakl for, 
and a series of distinct agreements on 
different pieces of paper. As noticed 
before, each little agreement is complete 
in itself, and may be rescinded for a 
breach which destroys it ; but to enforce 
a forfeiture of all the similar agree- 
ments for a breach of one is to extend to 
forfeiture the greatest possible favor. It 
is perfectly competent for parties to 
embrace in their contract an express 
provision for rescission, and this is very 
frequently done. But it is certainly not 
consonant with the established policy of 
the law to imply a condition precedent, 
the breach of which shall work a forfeiture 
far beyond the damage caused. What- 



ever damage such breach does cause, the 
injured party must of course be com- 
pensated for ; and that is all he can 
reasonably ask. Few contractors wil- 
fully neglect to carry out their contracts. 
.It would bo the worst possible policy. 
But in large undertakings of this kind 
unavoidable accidents are apt to occur, 
and it would, as it seems to me, be 
monstrous to make a slight deviation 
from exact performance an opportunity 
for the other party, to annul the bargain 
at his pleasure. To imply such intention 
is to credit the vendors with most un- 
businesslike rashness. 

It is impossible to deny the logic of 
the opinion in the principal case. It is 
certainly more accurate to call these 
agreements "transactions" than "con- 
tracts;" but as has been well said, 
there is no magic in words. And it is 
conceived that principle and the authori- 
ties will hardly warrant the Supreme 
Court in sustaining the decision. 

Lucius S. Landheth. 
Philadelphia. 
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Certificates of membership in the Board of Trade of Chicago are property, and 
as such are liable for the debts of the owner on a creditor's bill to subject them to 
the payment of his debts ; and the debtor will be restrained from disposing of his 
certificate of membership, and ordered to execute a blank assignment thereof to the 
receiver appointed in the cause. 

Creditors bill against- the debtor and the Board of Trade of 
Chicago for discovery as to the debtor's ownership of a certificate 
of membership in the Board, and as to the nature and value of 
such certificate, and for an injunction to restrain the transfer 
thereof. 

The answers of the defendants set forth that the debtor was a 
member of the Board of Trade in good standing, and was the 
owner of a certificate of membership, which was transferable only 



